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| Director, Division of Rescurces Management
Service '

Health Service to make lump-sum advance paymen
donstruction jcontract under the Indlan Self-Determinetion an Education
amended by the Indlan Self-Determination Contract Reform of 1084, Wi

.¢onclude that the payment provislons of 25 U.S.C, § 450! are pplicable to

.onstruction \contracts, and may not serve as authority for mathods of p
vnder such contracts. Thé proper critaria used for payment determinations
construction \contracts are those found in 25 U.S.C, § 460j(b) which provide

mz;tho:iiv for|the lump-sum payments proposed by the Service.

i '

1511:'1975 the Indian Self-Determinaton and Education Act ded txibes
guthority to contract with the federal government to operate programs
tribal mem Pub. L. No. 830638, 88 Stat. 2203 (1975); see . Rep. No. 87 |
-103d Cong;, 2d Sess. 1 (1004). As explained below, Congresa racently amenclid the
o
vice

. Jaw to prescribe tha terms and conditions which must be used in any contrs)
between tha Bureau of Indian Affairs (BIA) or the Indian Health Service (Sel
or IHS). Indign Self-Determination and Contract Reform Act af 1934, Pub, L.|No.

"108-418, 108 Btat. 4250 (1994); 8. Rep. No. 374, at 3, |

'111!9 Service entered into a self-detormination contract with thie Fort Belknap

Community Gouncil (Council) of Harlem, Montana, & tribal organizatian, to deaign
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construct health care facllities for the Fort Belknap and Hays Care es
ject (Profect). :On January 17, 1098, pursuant to the 1994 b endments of the
-Datermination Act, the Council requested lmmediate payment of the entire .-
contract amqunt appropriated for fiscel year 1095 (83,092,000) for the projeqt;

In February 16665, the Service advised the Council of the issuda surrounding ce
ding. The Diréctor of the Service concluded that the Sacrbtary has bro
3cretion inthe methods and conditions for sdvance payments under :
105(b) of the Indian Self-Determination Act, codified at 25 U.S.C. § 450)(b). Under
that provision, the Director advised that "consideration must be given to prograr
needs, tribal needs, responsible flscal management and compllance with the fntent
ofithe [Indian SelfDetermination Contract Reform Act of 1504 l...." Thus,
Director founjd that the Service had authority to fund an entirp fiscal yaar:

. .1"'"' RONSUCRON COntract Agvance Pavmenta 1o sl anhtsal Pasis
: i Theagtual advance paymeant amount would be datarmihet by the |
i projected disbursements to he made within the current|fiscal o
: l calendar year. (In other words, a maximum of l.year's| projected
i  disbursement need. In the case of where the project dv ation ig less
i than alyear, the entire contract amount would be adve ced.)"

The agency proposed to monjtor the payments by requiring quartexly reportsl | .
documenting disbursements and construction progress. The Directa applied this
option on & "deménstration® basis for the Fort Bellmap praject pending :
review. The Barviee provided the Cottncll a lump sum advanca payment for &
significant amount of the construction project cost. However, since the '
- belleves claims for advance lump-sum payments for construction contracts
-4 recurring problem, it seels an opinion on whether or not it fnay continue
provide advanca funding for construction contracts under the jauthority of 2

$450/00). |

Two questions are presented: Can the Service use the authority found in 25 11.5.C.

§ 4501 1o maKe lump-sum payments to tribal organizations? If not, can the rvice
raake advance lump sum payments to tribal organizations undgr the suthorlty found
in 256 U.S.C. § 450)(b)? As explained in further detall below, the sexvice sh d not
Tanke paymients using section 450/ criterin for selfidetermination construction)
‘contracts. However, it may make lump sum payments for such contracts under

saation 450¢5(0).
spilysts -
'me Indlan Saif-Determination and Education Act of 1975 authprizes the

at the réquest of any Indlan tribe, to entor into so-called eelf-datermination
cbntracts with tribal organizatiors to plan, conduct, and ter pro
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g such cond(tibns s the agency deems necessary to cazry out the Indian Self
: - Dbtermination Act. 25 U.S.C. § 450)(b). The transfer of funds must be sche
] . konsistent with program requirements and applicable Treas

the time elapsing between the transfer of such fandk
end the disbursement by the iribal organizat

gs,ojcb). provigion was deemed essential becanse many tribes *do not -
sufficient of thelr own to operate contracted programs jor activities :
reimbursable basis' H.R. Rep. No. 1600, 93d Cong,, 2d Sess.| 28 (1074). H aver,
as the Houze Report polnted out, *we shall administer this authority so as :

. minimize the time elapsing bepween the date of each payment to & tribal
g b:'ganizatiqn and the necessary dishursement of such payment by the

efled to meet its|goal of
NAIION ofhldi ! )

fhexdmum tribal participation in administering federal prograris
been underniined by burdensome federal regulstions. Therefc
; authorized the establishment of Tribal Self-Governance Demonst ation Proje :

b. L No, 100472, 102 Stat. 2285, 2208 (1688), The law also
of Interior and Health and Human Services to konsider and i

-formulate "simple, straightforward” regulations with the patticipation of the Indian
-tribes. Sed 8. Rep, No. 874 at 8. Bix years passed before BIA|and IHS published the
groposed re Congress consldered these regulations to be "in numerous,

‘instances” more restrictive than the regulations they replaced.| Id Tribal r.
tothe new regulations was "extremely negative! Id,

which must be usad in any self-determination contract between an Indian tribe
he U.S.C.§ 450). This eliminsted the need for the BIA and HS
e model agreement specifically provides the m;

A oreaehﬁscalyaarcovaredbythiuConmmeSecretaryshan
! make available to the Contractdr the funds specified fof the fiscal year
{  under the annuval fuhding agreement. . . on & quarterly basls,

! one-q ‘of the total amount provided for In the annyial funding
' agreement for that fical year, in & lump-Sum payment or as
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125 U.S.C.A. § 4504(c); 52z alaa 5. Rep. No. 874, as 1L

! On its face this model contract provision applies to all self.determination co cts
and authorizes quarterly lump-sum payments, 26 U.S.C. § 450l(a). Howe e
Act did not ¢hange the payment and transafer provision in section 450j(b).

Moreover, the Act emended section 450 by adding subsectionf (m) which

specifically provides that a construction contract! requested, approved, or awirded
is not gubfact to the 25 U.8,C. § 450! model agreement provisions, 26 U.8.0. '
§ 450§(m).- Thus, the model agreement payment provisions of|26 U.S.C. § 450! sre

inapplicable to self-determination construction contracts and annot be used
-guthority for payment under such contracts, .

X : ;

The proper ariterla for payment determinations for constructih
found at 26 U.8.C. § 450)(b). That section provides:

Vi

-1 "Payments of any grants or under any contracts . . . ma
advance or by way of reimbursement and in such insts
such conditions as the appropriate Secratary deems ne¢essary to carry
out thp purposes of this part (Indian Self Determinatio ). The
of fungls shall be’ scheduled consistent with Program re
applicgble Tressury regulations, so as to minimize the time elapaing
between the transfer of such funds from the United Sts
: ‘the disbursement thereof by the tribal organizatio

i . disbursement occurs priar to or subsequent to such trahs
{  funda. Tribal organizations shall not be held accountalle for interest
: | eameqd on such funds, pending thelr disbursement by s

i organization®

contracts mtj those

be made in

e ey g s AR

H

The second gentence of section 450j(b) admonishing the Secrgtaries to mind the
tirhe betwaen payment and disbursement must be read in confext with the rest of
gection 450)(b). The fivst sentence authorizes the Secretary tg make payments in
-8dvance or by reimbursement and under such conditions as tHe Secretary dasis.

'bpmuucﬁo contracts are fixed-price or cost-reimbursement|self-determinatibri

.contracts for| construction projects, except that such term dods not includes

Gontracts limited to providing pianning services and construction manageme u; for
o {0

the Housing Improvement Program or roads matntenance program of BIA: or for
‘the health facility maintanance and inprovement program tered by Hg-m
25'US.C.A: §460b(m). - . ’
E&éu : Bi281111
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carry out the purposes of Indian self determination. The secon

erationis that it "sha
t with program requirementa” The legisls
duling requirament was meant to be an ad girs
w of fund transfers, IR Rep. No. 1600, at 26,
spplicable Tryasury regulations® reinforces its >
fund transfer and disbursemant, this concern sfould not be reaf
ction. We think this is clear from the language o I

@ appropriate Secretary has a falr degres of dis
fund transfers, On the baais of the record before
the agency's decision to provide funding to the Fo

~d

.§§i205.3, 205
: goyeming _
’!_hée 3 ;

ury guldance for find transfers applies only to states. Ses 81/C.F.R
(b)(1995). Our Office is not aware of any Treasury regulationf.
tranafer of funds to triba! organizations,
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